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ABSTRACT

This purpose of this thesis is to investigate legal problems concerning divorce
according to Section 1516, Title 1 of the Civil and Commercial Code of Thailand so as to
come up with some suggestions and solutions. The main focus of the study is on the ground
of divorce resulting from one spouse giving maintenance to or honoring same-sex person.
The points examined included the problems which might arise from the enforcement of the
existing divorce law as well as its appropriateness for the fast-changing society with the
increased acceptance of homosexuality and the rising number of the LGBT population. This
study also looked at the legal effects associated with divorce on individuals involved.

It was found that at present Thailand has given more attention to the LGBT groups.
This is evident in a push for a bill permitting registered life partnership between two people of
the same gender. The enacting of such a bill, however, requires reconsidering and amending
family law in order to make it more effective and to comply with the new law and demographic
and social changes.

The study pointed out that in pushing for registered same-sex life partnership
legislation, we need to consider four problems concerning the existing family law. The first
problem lies in the ground for divorce caused by one spouse (husband or wife) providing
maintenance to or honoring ‘another person’ as wife or husband, committing adultery or
having regular sexual intercourse with ‘another person’. The question arising from such cases
is the fact that the term ‘another person’ refers only to an individual of the opposite gender
to the spouse committing marital misconduct. The second problem, which is related to
compensation claims, is that there is still gender inequality in the right to apply for alimony
claims under Section 152 3. The third one is about the appropriateness of the law which limits

the right to contact children after parental divorce solely to the parent who does not get legal
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custody. The last problem concerns issue of fairness in terminating alimony or spousal support
order.

The results of the study revealed the fact that there should be a revision of the Civil
and Commercial Code Book V Family Laws. In terms of grounds for divorce under Section
1516(1), the term ‘another person’ receiving maintenance or being honored and causing the
divorce between the married couple should be redefined to also include the person of the same
sex as the spouse engaged in the extramarital affair. This is to make the law comply with the
present social situation and the life partnership bill, B.E. ..., which is to be enforced in the
future. Moreover, revision in terms of effects after the divorce should also be carried out. The
same regulations for compensation claims under Section 1523 should be applied to both male
and female spouse. In addition, for the sake of the children, the right to contact children under
Section 1581 /4 should also be given to close members of the family who has taken part in
raising them, not just restricted to the parent who does not get legal custody. Finally,
conditions for alimony termination should be reviewed and revised to make it fairer and more

appropriate.
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® aangduns Junsdmgy, “women : AnwmnsdimsdszwgfiaUssndivesaniivianien,”
Grenfinusumnuadio eaeildendns Nminenagsssuenans, 2553).

* Divorce Article 8 (1) A court of competent jurisdiction may, on application by either or both spouses,
grant a divorce to the spouse or spouses on the ground that there has been a breakdown of their marriage.

® Article 229 Divorce may be decreed in cases either:

- of mutual consent; or

of acceptance of the principle of the breakdown of the marriage; or

of irretrievable impairing of the marriage tie; or

- of fault.
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" Article 237 A petition for divorce may be presented by a spouse where the marriage tie is irretrievably
impaired.

Article 38 An irretrievable impairing of the marriage tie shall result from the ending of the community of
life between the spouses, where they have been living apart for two years before the summons. Notwithstanding the
preceding provisions, divorce shall be decreed for irretrievable impairing of the marriage tie in the circumstances referred
to in Article 246, paragraph 2, where the petition presented on this ground is lodged as a reconvention.

® Article 242 A petition for divorce may be presented by a spouse where facts which constitute a serious
or renewed violation of the duties and obligations of marriage are ascribable to the other spouse and render unbearable
the continuance of community life.
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